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Joseph J. Mathy and John M. Mathy, Trading as 
The Mathy Company, 

Appellants, 
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Norvell T. Patteson and Ruby R. Patteson, and 
Prudential Insurance Company of America, 

Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS. 

JURISDICTIONAL STATEMENT. 

The lower Court had jurisdiction under D. C. Code 1940, 
Title 17, Section 101. 

STATEMENT OF THE CASE. 

This is an action to re-instate a purchase money second 
deed of trust, given by the defendants Patteson, and to 
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appoint a new trustee to foreclose the same unless the un¬ 
paid balance secured thereby is paid, on the grounds that 
the foreclosure sale of the first trust, held by defendant 
Insurance Company, and the subsequent sale and convey¬ 
ance to the defendants Patteson by the Insurance Company, 
through a “cover-up” procedure and in pursuance of an 
understanding had prior to the foreclosure, were collusive 
and a fraud upon the rights of plaintiffs, who hold the sec¬ 
ond trust note. 

The lower Court dismissed the complaint and gave judg¬ 
ment for defendants, from which plaintiffs appealed. 

The defendant, James D. Hobbs, surviving trustee under 
the second trust, answered the complaint and resigned as 
trustee, so he has not been made a party in this appeal. 

STATEMENT OF POINTS RELIED UPON. 

1. The Court erred in finding there was no fraud or col¬ 
lusion on the part of the defendants either with respect 
to the foreclosure sale or the subsequent sale of the prop¬ 
erty to the mother of the defendant, Ruby R. Patteson. 

2. The Court erred in finding that the foreclosure sale 
under the first trust was in all respects regular and valid. 

3. The Court erred in refusing to permit the plaintiffs to 
question defendant Patteson about his and his wife’s fa¬ 
cilities and financial condition at the time of the foreclosure 
sale. 

4. The Court erred in dismissing plaintiffs’ complaint and 
in refusing the judgment demanded for the reason that it 
is against special equity jurisdiction to permit the mort¬ 
gagors to attempt to thus free their property of a debt 
which they contracted and agreed to pay when they pur¬ 
chased it. 

SUMMARY OF ARGUMENT. 

The lower Court erred for the following reasons: 

1. In not holding that the facts showed a fraudulent in¬ 
tent and scheme on the part of the defendants Patteson, 
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to get rid of their purchase money second deed of trust 
by permitting the foreclosure of the first trust and an¬ 
ticipating its re-purchase after the foreclosure sale. 

2. In not holding that there was collusive fraud when 
the agent of the Insurance Company aided and abetted the 
defendants Patteson, in their fraudulent scheme by agree¬ 
ing, before the sale, to resell to defendants Patterson, if 
Insurance Company bought the property in at foreclosure. 

3. In not permitting the appellants to interrogate de¬ 
fendant Patteson, as to his and his wife’s financial con¬ 
dition and facilities prior to and at the time of the fore¬ 
closure sale, when appellants expected and apparently ap¬ 
pellees feared such questioning would show appellees’ abil¬ 
ity to refinance the property and carry on, particularly as 
the holders of the second trust were willing to renew their 
second trust. 

ARGUMENT. 

Point 1. 

The second trust note was made by defendants Patte¬ 
son. It was part of the consideration they paid when they 
purchased the house. 

From the actions of the Pattesons it is a fair assump¬ 
tion that they felt the property had depreciated in value 
so that it was not worth the first trust, $4,500, and the sec¬ 
ond trust balance, $2,373.77, a total of $6,873.77. They, 
therefore, figured that it would be a good bet to let the 
property go to foreclosure under the first trust and, if the 
defendant Insurance Company had to buy it in at fore¬ 
closure, that they might be able to re-purchase it from the 
Company for less than the sum of the two trusts, and thus 
rid themselves of paying the second trust. But, they did 
not wait until after the foreclosure to make such an ar¬ 
rangement, but made the arrangement before the sale, 
(App. 36), showing what they had in mind, to do if they 
could get away with it. They didn’t purchase the property 
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at the foreclosure sale where all could see them do it. No! 
They let the Insurance Company buy it in; and then ran 
around to the agent of the Company to carry out their 
fraudulent plan to get it back free of the second trust. 

And then what did they do? Did they re-purchase it in 
their own names. Oh no! To cover up what they were doing, 
they make the contract to re-purchase in the name of Mrs 
Patteson’s mother and have the deed made to her. The 
Insurance Company’s agent knew this. The Pattesons paid 
all the money on the re-purchase, Mrs. Russell, (Mrs. Pat¬ 
teson’s mother) paid not one cent. (App. 36). 

And then they wait until danger of a suit on their sec¬ 
ond trust note is barred, and have the property deeded to 
them by Mrs. Patteson’s mother. (App. 30). 

The original first trust was $4,500, and the sum of the 
first and second trusts was $6,S73.71, yet the Pattesons 
re-purchase the property for $5,200, and gave the Insur¬ 
ance Company a new first trust of $4,680.34. 

They think they have been very smart. They have their 
property back and have saved themselves about $1,500, and 
the lower Court says this is alright. Quite a neat and pain¬ 
less way to rid yourself of an honest debt. 

Then in 1939 the Pattesons wanted to re-finance their 
trust. But the Title Company, which examined the title 
for the new loan, doesn’t think it is “Kosher” for the 
Pattersons to get the title to the property back free of 
their second trust in that way, so they won’t certify their 
title as good. (App. 31). The transaction smelled to the 
Title Company of fraud. So Patteson comes to the note 
holder of their second trust and tries to buy the note for 
$100. The holder of the second trust note wonders why: 
so he looks up the transaction, and, when he finds the facts, 
demands payment in full of the second trust note and, 
being refused, this action results. 

If this isn’t fraud and collusion, the plaintiffs do not 
know what to call it. 
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It was not their fault, or the fault of the plaintiffs, that 
the depression had made the property worth less in 1933 
than it was worth when they bought it in 1929. But the 
depreciation in value of the property did not relieve them 
from their liability to carry out their original purchase 
agreement, and they certainly should not be permitted 
to get out of their obligation by the devious method they 
planned and carried out with the aid of the defendant In¬ 
surance Company. 

If they are made to pay the second trust note now, they 
have lost nothing and only paid an honest debt. They still 
have the same house. The Pattesons were paying $55 per 
month in interest on the first trust and payments on the 
second trust. Under the re-purchase trust taken back by 
the Insurance Company their payments were $47.10 per 
month, and which apparently they have been able to meet. 
An equity Court ought not to aid them in thus getting 
away from their just obligation. We submit there was 
fraud and collusion and that the Court erred in dismiss¬ 
ing the complaint and in not granting the relief demanded. 

Point 2. 

The foreclosure sale was not regular and valid because 
it was tainted with the fraudulent intent of the Pattesons 
to rid themselves of their just debt; and as the agent of 
the defendant Insurance Company entered into the under¬ 
standing with the Pattesons, before the sale (App. 29), 
to re-purchase the property from the Insurance Company 
if it bought it in, this put the Insurance Company on notice 
of the fraudulent intent of the Pattesons and made the 
transaction collusive and the Insurance Company a party 
to the fraud. Particularly is this so when the Insurance 
Company’s agent, knowing that the Pattesons’ were really 
the purchasers, made the re-purchase contract with Mrs. 
Patteson’s mother but accepted all the payments on the 
re-purchase contract from the Pattesons, and allowed the 
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deed to be made from the Insurance Company to Mrs. Pat- 
teson’s mother, knowing full well that the Pattesons were 
the real purchasers. If the Pattesons had openly bought 
the property at the foreclosure sale and taken title them¬ 
selves, the holders of their second trust would have filed 
this action immediately or an action on the note and the 
judgment on the note would have attached as a lien on the 
property. The seclusive manner in which the defendants 
handled the transaction shows they knew they were com¬ 
mitting a fraud which they were covering up. We submit 
that the foreclosure sale was collusive and fraudulent and 
that all the defendants were partners to the fraud, and that 
the Court erred in not finding it so. 

Point 3. 

Plaintiffs called defendant Norvell T. Patteson to the 
stand and attempted to interrogate him as to his and his 
wife’s facilities and financial condition at the time of the 
foreclosure sale, but the Court sustained objections to this 
line of questions. (App. 37). 

We submit that the Court erred in excluding this testi¬ 
mony for the reason that, if it showed, as plaintiffs ex¬ 
pected, that the Pattersons had financial ability to carry 
the property with some re-financing (with which the hold¬ 
ers of the second trust were willing to cooperate (App. 37) 
that this would prove conclusively that their permitting 
the foreclosure of the first trust was a part of their fraudu¬ 
lent scheme. If they had been honest and above board about 
the transaction and were not able to re-finance the property 
and carry on with it, then their attorney had no need to fear 
the result of such testimony and object to it. 

Point 4. 

The defendants offered no testimony at all. Particularly 
they showed no efforts on the part of the defendants, Pat¬ 
teson, to re-finance the property. This permits the fair 
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inference that they planned the procedure of foreclosure 
under the first trust and a re-purchase from the defendant 
Insurance Company, in which fraudulent scheme the In¬ 
surance Company aided and abetted them, through the 
assurance given them by Altemus of the Rust Co., Insurance 
Company’s agent, before the sale that they would be per¬ 
mitted to re-purchase if the Insurance Company bought 
it in. 

It is against equity and good conscience for a court to 
sanction such a proceeding, as was done in this case. If 
such a transaction is upheld by the courts, second trust 
obligations of purchasers of real estate mean very little. 
Suppose the agent of the Insurance Company had told Pat- 
teson, as he should have done, that the Insurance Com¬ 
pany would not re-sell the property to the Pattersons, we 
can fairly assume that they might have had the sale stopped 
and found some way to refinance the property, as they cer¬ 
tainly wanted to keep it. 

The lower Court seemed to lay some importance upon 
the fact that a representative of the second trust note hold¬ 
ers was present at the sale. Suppose he was present, his 
mere presence at the sale, which in all its outward circum¬ 
stances seemed regular, cannot be held to estop the second 
trust holders from bringing this action, when the secret 
fraud and collusion only came to their knowledge long 
after the sale. 

Authorities. 

As the law in this case covers all the points raised by ap¬ 
pellants, except point 3, the authorities for the appellants’ 
contentions are all cited under this heading. 

The decision of our Court of Appeals in Thompson v. 
Lawson, 77 App. D. C. 31, held in part as follows: 

“Normally, of course, foreclosure of a senior lien sub¬ 
ordinated all junior liens to the rights of subsequent 
purchasers. We agree with the District Court that in 
the absence of fraud or collusion, of which there is no 
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sufficient averment here, this rule applies, despite the 
fact that a subsequent purchaser happens to be that 
former owner of the property who, as mortgagor had 
created the junior liens.” (Italics ours). 

Under this case we must show fraud and collusion to 
prevail. We submit our facts do this. Numerous decisions 
in courts of last resort held the contrary of the above case, 
and seem to us to be the safest and truest law. For these 
cases we refer to 111 A. L. R. 1285. 

The Court in the Thompson v. Lawson case, cited above, 
speaks with approval of the decision in Bowen v. A. R. 
Boyd Enterprises, 326 Pa. 191; At. 137, where that court 
said: 

“The foreclosure proceedings were * * * instituted 
in good faith # The Court has found no evidence 
prior to the sheriff’s sale of any negotiations between 
the parties in interest whereby the first mortgage was 
to be foreclosed for the purpose of discharging the 
lien of complainant’s mortgage or whereby any assur- 
surances were given that respondent would he given 
the opportunity to re-purchase the property.” (Italics 
ours). 

We quote from 51 Amer. L. R. 445 to 450: 

“. . . fraud upon the part of the mortgagor or his 
grantee in reacquiring the property by foreclosure of 
the first mortgage for the express purpose of cutting 
off the second mortgage, seems to be reasonable ground 
for holding that the rights of the latter must be pro¬ 
tected.” 

The following cases and the authorities cited uphold 
this principal: 

Hilton v. Bissell, 1 Sandf. Ch. (N. Y.) 407; 

Stiger v. Mahone 24 N. J. Eq. 426; 

Thompkins v. Halstead, 21 Wis. 118; 

Thompson v. Haywood, 129 Mass. 401; 

Shinn v. Shinn, 16 HI. App. 141; 

Kennedy v. Boric, 166 Pa. 360; 

Elkind v. Pinkerton , 294 Mass. 502; 

Dorff v. Borstein, 250 App. Div. N. Y. 427, 294 N. Y. 

Sup. 640. 
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In the last cited case the Court says: 

“The sale to the son and daughter was no different 
in legal effect than if the defendant, Hyman Borstein, 
had taken the title, he having continued in the prem¬ 
ises at all times. (Byrnes v. Owen, 243 N. Y. 211; Men¬ 
denhall v. Hall, 134 TJ. S. 559). Though his children 
took title, the beneficial ownership and enjoyment is 
still in the father. Hyman Bornstein in legal effect 
having reacquired the title to the property, the second 
mortgage lien re-attached as against him because he 
created that lien and is obligated on the bond thereof 
(Italics ours). 

In Drury v. Lawson, 69 Wash. Law Rep. 625 and the 
case relied upon therein, Zandri v. Tendler, 123 Conn. 117, 
no fraud was established, and it is important to note that 
the Court does not repudiate the line of cases we have 
cited, but recognizes the doctrine laid down by them. See 
also Federal Land Bank v. Bank of Lenox, — Ga. —, 16 
S. E. (2d) — where the Court, under the same state of 
facts as Zandri v. Tendler, supra, applied the doctrine of 
estoppel and re-instated the second deed of trust. We have 
found no case where the facts correspond with those of the 
instant case in which the Court has upheld such a scheme 
to defraud the junior mortgage holder. 

While the questions of laches and limitations were raised 
by defendants in their pleadings, they are not given any 
place in the decision of the lower Court. But for safety 
we call the attention of this Court to the facts, namely: 
That the defendants, Patteson, to cover up their fraudulent 
scheme first took title in Mrs. Patteson’s mother, who, on 
July 17, 1936, conveyed to defendants, Patteson, which 
was five years before this action was brought; and the 
defendants claimed that the record of the deed in 1936 was 
at least constructive notice to plaintiffs of what had taken 
place. No actual notice to appellants of the title passing 
to the defendants was proven. This being a fraud action 
and the relative positions of the defendants having not 
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changed, and the interests of no third parties being af¬ 
fected, and this action having been brought within a rea¬ 
sonable time after discovery of the fraud, laches do not 
apply. 

See U. S. ex rel. v. Work, 56 App. D. C. 330. 

The defendants lulled the holder of the second trust note 
to sleep by taking title in another and are estopped from 
asserting constructive notice or laches. See Young v. How¬ 
ard, 69 Wash. Law Rep. 375 and cases cited. 

As far as limitations are concerned this action is gov¬ 
erned by the fifteen year period provided for in Title 12-201, 
D. C. Code, 1940, and such period has not even now run. It 
is well settled in this jurisdiction that rights relating to the 
enforcement of equitable rights in land under mortgages or 
deeds of trust is the same period that would bar an action 
of ejectment. See Cropley v. Eyster, 9 App. D. C. 373-378; 
Sis v. Boardman, 11 App. D. C. 116. This is not an action 
to recover on the note but to enforce the lien against the 
property. 

In Sis v. Boardman, supra, the Court of Appeals said in 
part: 

“It is equally well settled that the enforcement in 
equity of mortgages of real estate and of deeds of trust 
of real estate given by way of mortgage, is governed 
by the statute of limitations applicable to possessory 
actions at common law for the recovery of real estate, 
which statute in this jurisdiction is that of 21 James 1, 
Ch. 16, prescribing a period of twenty years within such 
action must be instituted. ’ ’ 

The statute of 21 James 1, Ch. 16, has now been super¬ 
seded by the appropriate provision in the code section above 
cited. Gwin v. Brown, 21 App. D. C. 295. 

In a case of this character a court of equity will not en¬ 
tertain a plea of laches where the period of limitations has 
not run, and especially so where no inequity has been shown, 
as here, founded upon some change in the condition or rela¬ 
tions of the property or the parties. See Sis v. Boardman, 
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supra, where the law on this question is exhaustively dis¬ 
cussed. 

CONCLUSION. 

We submit that the judgment of the lower Court should 
be reversed and that the plaintiffs’ trust should be re¬ 
instated, as a first mortgage or in the alternative as a sec¬ 
ond mortgage, and that a new trustee or trustees be ap¬ 
pointed to foreclose it if the balance of the note, $2,373.77, 
with interest from July 21, 1932, and costs is not paid by 
the defendants, Patteson. 

Respectfully submitted, 

G. R. Lin kins, 

Thomas M. Gittings, 

Attorneys for Appellants . 
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JOINT APPENDIX 


72 Filed Jan. 5,1942. Charles E. Stewart, Clerk. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Civil Action File No. 13,753 


Joseph J. Mathy and John M. Mathy, co-partners* 
1917 H Street, N.W., Wash., D. C., 


vs. 


Plaintiffs, 


Norvell T. Patterson, Ruby R. Patterson, 

615 Tuckerman St., N.W., Wash., D. C. 

The Prudential Insurance Company op America, 

a corporation, 

1010 Vermont Ave., N.W., Wash., D. C., 

and 

James D. Hobbs, 4200 N. W. 10th Avenue, Miami, Fla., 

i 

Defendants. 


Amended Complaint to Establish Deed of Trust Lien, 
Substitute Trustee, and for Foeclosure, Ect. 


Your plaintiffs respectively show unto this Honorable 
Court as follows: i 


1. That all the individual parties to this action are 
citizens of the United States, and residents of the District 
of Columbia with the exception of the defendant, James D. 
Hobbs, who is a resident of the City of Miami, State of 
Florida. The corporate defendant is a corporation duly 
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organized under the laws of the State of New Jersey, and 
with its main office in the City of Newark of said State, but 
having branch offices in the District of Columbia and trans¬ 
acting business therein. 

Jurisdiction is vested under D. C. Code 1929, Title 18 
Section 41. 

2. That on or about October 1, 1929, the defendants, 
Norvell T. Patterson and Ruby R. Patterson, husband and 
wife, purchased from Harry Wardman and Thomas P. 
Bones, the premises No. 615 Tuckerman Street, Northwest, 
Washington, District of Columbia, being Lot 56 in Square 
3197, and the property was conveyed to them by deed dated 
October 1, 1929, and duly recorded March 20, 1930, 
73 in Liber 6429 folio 174 of the Land Records of the 
District of Columbia; that said property was pur¬ 
chased subject to an outstanding deed of trust in the sum 
of $4,500.00, and hereinafter more fully described, and as 
part consideration for said purchase said defendants exe¬ 
cuted and delivered and made payable to the order of the 
said Wardman and Bones their certain joint and several 
promissory note dated October 1, 1929, for the sum of 
$3,000.00, payable with interest at the rate of six per centum 
per annum in monthly installments of $32.50 on or before 
the first day of each and every month after date, until paid, 
each installment when so paid to be applied, first, to the 
payment of the interest on the amount of principal remain¬ 
ing unpaid, and the balance remaining on account of the 
principal indebtedness, and also providing in the event of 
default in the payment of any of said installments when 
and as the same become due and payable, the entire amount 
of principal then remaining unpaid be immediately due and 
payable at the option of any holder thereof; that to secure 
the payment of said note the said defendants executed and 
delivered a purchase money deed of trust whereby they 
granted and conveyed, with covenant of special warranty, 
said property to the defendant, James D. Hobbs, and 
Howard A. Burns, now deceased, as trustees, the said trust 
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being dated October 1, 1929, and duly recorded on March 
20, 1930, in Liber 6429 folio 175 of the Land Records of 
the District of Columbia; and that this trust has not been 
released nor foreclosed and still stands of record against 
said real estate. 


3. That the said note was in due course, and for value, 
endorsed by the said Wardman and Bones, and delivered 
to the Mathy Company, a West Virginia corporation, and 
thereafter by mesne assignments sold and transferred to 
the plaintiffs, who are the present bona fide holders and 
owners thereof; and that the last payment was made there¬ 
on on or about July 21, 1932, and leaves a balance due of 
$2,373.77 with interest from said date at the rate of six 
per centum per annum. 


4. That the first deed of trust, above mentioned, 
74 was executed under date of December 18, 1929, and 
recorded in Liber 6408 folio 533 of the Land Records 
of the District of Columbia, and conveyed said property to 
Harry L. Rust, Geo. Calvert Bowie and James J. Becker, 
as Trustees, to secure a note of said Wardman and Bones 
for $4,500.00 of even date, payable to the order of the de¬ 
fendant corporation, three years after date, with interest 
at the rate of six per centum per annum until paid, payable 
semi-annually; and that said note was always owned by 
said defendant corporation, and which was represented in 
the placing of said deed of trust as well as in the subsequent 
transactions relating to said property, as will hereinafter 
appear, by the H. L. Rust Company, a District of Columbia 
corporation, its agent. 

5. That the note secured by said first deed of trust ma¬ 
tured on December 18,1932, and the defendants, Norvell T. 
Patterson and Ruby R. Patterson, with the fraudulent intent 
and purpose of cutting out and vitiating the lien of said 
second deed of trust permitted a default to occur, and the 
trustees thereunder, above named, sold said property at 
public auction on January 23, 1933, and the same was 
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bought in by the defendant corporation through an agent 
for the sum of $4,500.00, and thereafter on February 7,1933, 
a deed issued to it from said trustees and was duly recorded 
in Liber 6715 folio 541 of the Land Records of the District 
of Columbia. 

6. That the defendants, Norvell T. Patterson and Ruby 
R. Patterson, following said foreclosure sale, and in fur¬ 
therance of their said fraudulent scheme, arranged with the 
defendant corporation, through its said agent, the H. L. 
Rust Company, to remain in said premises and shortly 
thereafter, the exact date being unknown to the plaintiffs, 
entered into negotiations with said company for the re¬ 
purchase of said property; that said negotiations culmi¬ 
nated sometime in the Spring of 1934 in a re-sale to said 
defendants at a price of $5,680.00, the approximate amount 
due on said first deed of trust at the time of the foreclosure 
sale, accrued interest on said sum, unpaid taxes and 
75 costs; that to conceal their connection with the trans¬ 
action from the then owner and holder of said second 
deed of trust note, to wit, the said Mathy Company, and to 
lull it to sleep, said defendants arranged with the H. L. Rust 
Company to take title in the name of one Alma E. Russell, 
mother of the defendant, Ruby R. Patterson, and a resident 
of the State of North Carolina, and to have her execute the 
note, and the purchase money trust securing the same, for 
the balance of the purchase price over and above the re¬ 
quired down payment of $S20.00; and that said re-sale was 
consumated in this manner, the deed from the defendant 
corporation to the said Alma E. Russell being dated May 1, 
1934, acknowledged August 16, 1934, and recorded Septem¬ 
ber 20, 134, in Liber 6826 folio 478, one of the Land Rec¬ 
ords of the District of Columbia, the note for the deferred 
purchase money amounting to the principal sum of $4,860.00 
was made payable to the defendant corporation, dated 
May 1,1934, and payable in monthly installments of $47.10, 
commencing for the payment of the first installment on 
June 1,1934, and the balance unpaid on October 1, 1944, to 
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then become due and payable, interest at the rate of six 
per centum per annum on the balance of principal remain¬ 
ing unpaid to be deducted from each monthly payment and 
the balance thereof credited to principal, and with the privi¬ 
lege of paying $100.00 or any multiple thereof on account 
of said note at any interest payment period, and the deed 
of trust securing the same was dated May 1,1934, acknowl¬ 
edged August 16, 1934, and recorded September 20, 1934, 
in Liber 6826 folio 481, one of the Land Records of the 
District of Columbia, and is in favor of Harry L. Rust and 
George Calvert Bowie, Trustees, said parties being the 
President and Vice President respectively of said H. L. 
Rust Company. 

7. That the defendants, Norvell T. Patterson and Ruby 
R. Patterson, as the final step in their alleged fraudulent 
scheme, had the said Alma E. Russell re-convey the said 
property to them, and as tenants by the entireties, by deed 
dated July 17, 1936, and recorded July 18, 1936, in Liber 
7013 folio 250, one of the Land Records of the District of 

Columbia; and that, while said deed purports the 
76 payment of a consideration of $10.00, no actual con¬ 
sideration whatsoever passed between the parties. 

8. That the said Alma E. Russell was at all times a mere 
straw title holder of said property for the use and benefit 
of the defendants, Norvell T. Patterson and Ruby R. Pat¬ 
terson, and did not contribute in any way toward the re¬ 
purchase price; and that the said down payment of $820.00 
was made by said defendants, likewise all the monthly pay¬ 
ments paid prior to the re-deeding of said real estate. 

; 

9. That the said H. L. Rust Company had full knowledge 
of the existence of said second deed of trust securing plain¬ 
tiffs ? note prior to said foreclosure sale yet, nevertheless, 
and knowingly, in the manner hereinbefore set forth, aided 
and abetted the defendants, Norvell T. Patterson and Ruby 
R. Patterson, in their fraudulent scheme to re-acquire said 
property freed from the lien of said second deed of trust. 
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10. That the defendant corporation is the holder and 
owner of the aforesaid note executed by the said Alm a E. 
Russell, and delivered in the re-sale of said property, and 
is, therefore, made a party defendant to this action; but 
said defendant, however, does not stand in the position of 
an innocent holder for value for that it is chargeable at 
law, and in equity, in the acquisition thereof, and of the 
said deed of trust securing the same, with the knowledge 
and conduct of its agent, the said H. L. Rust Company, as 
hereinbefore alleged. 

11. That the first knowledge that plaintiffs’ original 
predecessor in title, to wit, the said Mathy Company, had 
that the defendants, Norvell T. Patterson and Ruby R. 
Patterson, had re-acquired said property was on or about 
October 20,1939, when the defendant, Norvell T. Patterson, 
approached said corporation’s agent and attorney and 
stated he felt he ought to pay something on account of said 
second deed of trust note and offered the sum of $100.00 
for it; and that this caused said agent and attorney to make 

an investigation which disclosed the facts herein- 
77 before alleged, and the further fact that the defend¬ 
ants, Norvel T. Patterson and Ruby R. Patterson, 
were trying to re-finance the deed of trust securing the said 
note held by the defendant corporation, and that they had 
been held up in their endeavor by the title company examin¬ 
ing the title which had reported said second deed of trust 
to still be a lien of record against said property. 

12. That by virtue of the matters and things hereinbefore 
set forth said second deed of trust securing plaintiffs’ note 
has now become the first lien against said real estate or, if 
that be not the case, at least has been re-established as a 
valid second deed of trust subject only to the said deed of 
trust securing the note held by the defendant corporation. 

13. That the defendant, Janies D. Hobbs, surviving trus¬ 
tee under said second deed of trust securing plaintiffs’ note, 
is now a resident of the City of Miami, Florida, and, there 


7 


fore, not in a position to execute the trusts reposed and 
vested in him under said instrument. 

Wherefore Plaintiffs Demand as Follows: 

1. That the court decree that the deed of trust securing 
the note held and owned by plaintiffs has become a first 
deed of trust lien upon the real estate involved in this 
action, and that, if the balance due upon said note, to wit 
the sum of $2,373.77 with interest at the rate of six per 
centum per annum from July 21,1932, is not forthwith paid, 
that plaintiffs may have the said deed of trust foreclosed 
in accordance with its terms. 

2. That in the alternative the court decree that the deed 
of trust securing the note held and owned by plaintiffs has 
become reinstated as a second deed of trust lien upon the 
real estate involved in this action, and subject only to the 
deed of trust securing the note owned by the defendant 
corporation, and that, if the balance due upon plaintiffs ’ 
said note, to wit, the sum of $2,373.77 with interest at the 
rate of six per centum per annum from July 21,1932, is not 
forthwith paid, that plaintiffs may have the said deed of 

trust foreclosed in accordance with its terms. 

78 3. That a suitable person be appointed as trustee 

in the place and stead of James D. Hobbs, surviving 
Trustee under the deed of trust securing plaintiffs ’ said 
note, and with full power and authority to carry out the 
uses, trusts and provisions thereof. 

4. That the court appoint a Receiver to take charge of 
said property pending the final determination of this action; 
and that, if the defendants, Norvell T. Patterson and Ruby 
R. Patterson, continue to occupy the said property, they 
shall be required to pay the fair rental value thereof to such 
Receiver, or if they shall vacate the same, the said Receiver 
shall rent said property and hold all avails subject to the 
order of the court. 

5. That the defendant, The Prudential Insurance Com- 
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pany of America, be enjoined during the pendency of this 
action from directing a foreclosure of the deed of trust 
securing the said note held by it. 

/s/ George R. Linkins 

No. 1 Dupont Circle, N.W. 

/s/ Thos. Morton Gittings 
635 F Street, N.W., 
Attorneys for Plaintiffs 

I hereby certify that I mailed on the 5th day of January, 
1942, a copy of the foregoing amended complaint to Messrs. 
Jackson & Jackson, Woodward Bldg., attorneys for the 
defendants, Norvell T. Patterson and Ruby R. Patterson, 
and Messrs. Minor, Gately & Drury, attorneys for the de¬ 
fendant, The Prudential Insurance Company of America, 
1341 G St., N.W. 

/s/ Thos. Morton Gittings 
Of counsel for Plaintiffs 

The joint and several answer of the defendants, Norvell 
T. Patteson and Ruby R. Patteson, to the amended com¬ 
plaint herein respectfully showeth the Court as follows: 

1. These defendants admit the averments in Paragraphs 
1 and 2 of said amended complaint. 

2. Defendants admit that the last payment made on the 
note alleged to be owned by the plaintiffs in said paragraphs 
was made on or about July 21, 1932, as therein alleged and 
that the balance due on said note is correctly set forth in 
said Paragraph 3. Further answering said paragraph 3 
these defendants are without information as to the present 
ownership of said note by the plaintiffs and call for strict 
proof thereof. 

3. Answering Paragraph 4 these defendants admit the 
averments therein. 
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4. Answering Paragraph 5 these defendants deny that 
there was fraudulent intent, purpose or act on their part in 
connection with the public auction sale on January 23,1933, 
of the real estate named in said amended complaint but on 
the contrary aver that prior to said sale the financial cir¬ 
cumstances of these defendants through illness and reduc¬ 
tion of income were such that it became impossible to 

80 continue the payments on the two trusts to which 
they were obligated upon the purchase of the prop¬ 
erty herein and that the holders of the first and second 
trusts herein were promptly advised of this situation, and 
the defendant, Norvell T. Patteson, in October 1932, offered 
to deed the property in question to the then holders of the 
second trust note, the predecessor in title to the plaintiffs, 
and to pay said holders rent during the occupancy of said 
property by the defendants, but this offer was refused, and 
being unable to meet the demands -of the holders of the first 
trust upon its maturity on December 15, 1932, the defend¬ 
ants had no other recourse than to permit the sale of the 
property following their default. 

5. Answering paragraph 6 these defendants deny that 
there was any fraudulent scheme or purpose between them 
and the H. L. Rust Company to remain in said premises 
following the foreclosure sale as set forth in the amended 
complaint, but on the contrary these defendants aver that 
prior to said sale in January 1933 the H. L. Rust Company 
suggested that on account of the depressed market condition 
the holder of the first trust would be in all probability have 
to buy the property in at such sale, in which event, the 
company through its representative stated that they would 
be glad to sell the property to these defendants, and there¬ 
upon the plaintiffs were advised by the defendants of this 
suggestion on the part of the H. L. Rust Company. There¬ 
upon the property was duly and regularly advertised under 
the first trust, and among those present at the sale was Mr. 
George R. Linkins as a representative of the plaintiffs 
herein. Further answering said paragraph these defend- 
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ants repeat that said auction sale was properly advertised 
and was conducted in all respects in a regular manner and 
was bought in by the Prudential Insurance Company the 
highest bidder at said sale. Further answering said para¬ 
graph these defendants admit as in said paragraph 
81 thus recited, that they there afterwards purchased 
the property from the H. L. Rust Company in the 
name of Alma E. Russell the mother-in-law of the defendant, 
Ruby R. Patteson. Further answering said paragraph, 
these defendants aver that the cash consideration paid at 
the time of said purchase was not $820.00 but $200 and that 
said $200.00 was borrowed by the defendant, Norvell T. 
Patteson, since said defendant had no other means or re¬ 
sources to pay said $200 at the time of said sale. Further 
answering said Paragraph 6, these defendants aver that the 
details of said purchase are erroneously set forth in said 
paragraph, and that the terms of purchase are set forth in 
defendants Exhibit “A” filed herewith and made a part 
hereof. 

6. Defendants admit the reconveyance of the property to 

them by said Alma E. Russell as in Paragraph 7 set forth, 
but deny that said conveyance was any part of a fraudulent 
scheme as will appear from the answer to Paragraph 6 
herein. : 

7. Defendants admit the averments of Paragraph 8 to the 
effect that said Alma E. Russell purchased and held the 
property for the benefit of the defendants, but again deny 
that there was a down payment of $820.00 as hereinbefore 
recited. 

8. Answering Paragraph 9, these defendants neither 
admit nor deny the averments therein with respect to the 
H. L. Rust Company and call for strict proof in so far as 
the same may be deemed material to the plaintiffs 7 case, 
but defendants deny that said H. L. Rust Company partici¬ 
pated in any fraudulent scheme, and further deny as herein- 
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before recited, that there was any fraudulent scheme con¬ 
ceived or executed by the defendants or any of them. 

9. Answering Paragraph 10, defendants admit the aver¬ 
ments therein to the effect that the defendant corporation 
is the holder of the note executed by Alma E. Russell, but 
aver that all other averments in said paragraph are con¬ 
clusions of law, and these defendants are advised by counsel 
that they are not called upon to answer the same. 

10. Answering Paragraph 11, the defendant, Nor- 
82 veil T. Patteson admits he did offer to pay something 
for the second trust note at the time of the attempt 
to refinance to the property as therein recited and this was 
done at the suggestion of the Title Company. 

11. Answering Paragraph 12, defendants are advised by 
counsel, and therefore, aver, that the recitals therein are 
conclusions of law and need not be answered, but defend¬ 
ants deny that the plaintiffs are entitled to the relief therein 
set forth. 

12. Answering the averments of Paragraph 13, defend¬ 
ants neither admit nor deny the same, having no informa¬ 
tion with respect thereto, but call for strict proof thereof 
in so far as the same may be deemed material. 

13. Further answering said amended complaint these 
defendants state; 

(a) that said amended complaint fails to state a claim 
against the defendants upon which relief may be 
granted; 

(b) Said amended complaint shows upon its face that the 
alleged fraud of the defendants Patteson in re¬ 
acquiring title to said property from this defendant 
was open and notorious for at least five years prior 
to the institution of this proceeding, by reason of 
which the plaintiffs are barred from maintaining 
this action by the statute of limitations; 
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(c) Said amended complaint shows upon its face that the 
plaintiffs are barred by their laches in enforcing 
their alleged claim against this defendant. 

Wherefore, these defendants pray that they may be dis¬ 
missed hence with their costs in this behalf incurred. 

/s/ Jackson & Jackson 
626 Woodward Bldg. 

NA. 3266 

Per E. Hilton Jackson 
John W. Jackson 
Attorneys for Defendants, 
Norvell T. Patteson and 
Ruby R. Patteson. 

Answer of Prudential Insurance Company of America 
to Amended Complaint 
First Defense 

1. This defendant admits the allegations of paragraph 1 
of said amended compliant, except on information and 
belief, it denies that the plaintiffs are residents of the 
District of Columbia. 

2. This defendant admits the allegations of fact con¬ 
tained in paragraph 2 of said amended complaint. 

3. This defendant has no knowledge or information suffi¬ 
cient to form a belief as to the truth of the averments of 
paragraph 3 of said complaint. 

4. This defendant admits the allegations of fact con¬ 
tained in paragraph 4 of said complaint. 

5. This defendant admits the allegations of fact contained 
in paragraph 5 of said complaint, except as to the alleged 
fraudulent intent and purpose of the defendants Patterson, 
as to which allegations it is without sufficient knowledge or 
information to admit or deny the same. This defendant 
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says, however, that if such intent and purpose in fact existed 
it had no knowledge or information thereof and it did not 
participate therein, and that said foreclosure was directed 
by it because of default in the payment of taxes on said 
property for the year 1932, and for default in the payment 
of a portion of a special assessment against said property, 
and for default in the payment of the semiannual instalment 
of interest due on said note, as well as for default in 
84 the payment of the principal thereof, as hereinafter 
more fully set forth. 

6. Answering paragraph 6 of said amended complaint, 
this defendant says that prior to the foreclosure above re¬ 
ferred to, The Mathy Company, as the then holder of the 
second trust upon said property, was advised that said first 
trust loan would not be extended unless some arrangements 
were made by the owners of said property to curtail the 
principal of said loan and the overdue taxes and interest 
were paid, that said owners were unwilling to enter into 
such arrangements and inquiry w T as made of said Mathy 
Company whether it was interested in making any such 
arrangements because of its second trust; that upon being 
advised that the Mathy Company was not willing to make 
any such arrangements said property was advertised for 
sale on January 23,1933, under the terms of said first deed 
of trust and the said Mathy Company was furnished a copy 
of the advertisement of said sale; that at said sale the only 
bid made for said property was made by this defendant in 
the sum of $4,500.00 and it thereby became the purchaser 
thereof and on February 7, 1933, the title to said property 
was conveyed to it by the trustees named in said deed of 
trust; that following said foreclosure sale, and on January 
30,1933, without any previous understanding or agreement 
with this defendant, one Alma E. Russell, of Greensboro, 
North Carolina, the mother of the defendant Ruby R. Pat¬ 
terson, made a written offer through the H. L. Rust Com¬ 
pany to purchase said property from this defendant for 
the sum of $5,200.00 payable $200.00 in cash, the balance 
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to be represented by a deferred purchase money trust for 
$5,000.00 payable in instalments of $55.00 per month, to 
include interest and taxes, and the balance to be applied to 
the reduction of the principal debt; that this defendant 
thereafter caused said property to be inspected by one of 
its property inspectors and on or about February 14, 
85 1933, approved the sale of said property to the said 

Alma E. Russell for the sum of $5,200.00, payable 
$200.00 in cash, an additional $319.66 to be paid in monthly 
instalments of $47.10 each beginning April 1, 1933, and to 
continue for a period of 14 months during which time the 
title to said property was to remain in this defendant and 
at the expiration of which time the title to said property 
would be conveyed and the then balance of said purchase 
price, in the sum of $4,680.34 would be secured by a first 
deed of trust to be given by the purchaser and payable in 
monthly instalments of $47.10 each for a term of 125 months, 
each of said monthly payments to be applied first to the 
payment of interest on said indebtedness at the rate of 6 % 
per annum and the balance to principal, the unpaid balance 
of principal to become due and payable at the expiration of 
said period of 125 months, and in addition thereto the said 
Alma E. Russell was to pay each month a sum equal to 
l/12th of the annual taxes and insurance premiums on said 
property and to pay a balance of assessments thereon; that 
the said Alma E. Russell made the aforesaid payments re¬ 
quired of her under said contract and as a result thereof, by 
deed dated May 1, 1934, and recorded September 20, 1934, 
the title to said property was conveyed to her by this de¬ 
fendant and simultaneously the said Alma E. Russell se¬ 
cured the payment of the balance of said purchase price as 
aforesaid by deed of trust secured on said property, in 
■which trust Harry L. Rust and George Calvert Bowie, offi¬ 
cers of the H. L. Rust Company, were named as trustees. 

Except as herein admitted this defendant denies the 
allegations of said paragraph 6. 

7 and 8. This defendant has no knowledge or information 
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sufficient to form a belief as to the allegations of fact con¬ 
tained in paragraphs 7 and 8 of said amended complaint. 


9. This defendant admits that the H. L. Rust Com- 
86 pany had knowledge, as hereinbefore admittedj of 
the second trust on said property held by The Mathy 
Company, but this defendant emphatically denies that either 
this defendant or the said H. L. Rust Company in any way 
aided or abetted the defendants Patterson in any scheme 
of any kind to acquire said property freed from the lien of 
said second trust, as alleged in paragraph 9 of said amended 
complaint. 

10. This defendant admits that it is now the owner and 
holder of the promissory note of Alma E. Russell given by 
her under the circumstances hereinbefore set forth, and 
secured by first deed of trust on said property, and says 
that the principal balance thereof as of December 1, 1941, 
as of which date the last monthly payment has been made, 
is $2421.56. This defendant denies the remaining allega¬ 
tions of paragraph 10 of said complaint. 


11. This defendant has no knowledge or information 
sufficient to form a belief as to the allegations of fact con¬ 
tained in paragraph 11 of said amended complaint. 


12. This defendant is advised that paragraph 12 of said 
amended complaint consists of conclusions of law which it 
is not required to answer, but it denies that because of any 
matter or thing done by this defendant the balance of the 
indebtedness due to it as aforesaid has ceased to become a 
first lien on said property. 


13. This defendant has no knowledge or information 
sufficient to form a belief as to the allegations of fact con¬ 
tained in paragraph 13 of said amended complaint. 

Second Defense 

1. This defendant says that the plaintiffs ought not to be 
permitted to have or maintain their alleged cause of action 
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to the extent of establishing the lien of the indebtedness 
alleged to be owned by them as a lien on said property en¬ 
titled to priority over the lien of the indebtedness dne this 
defendant for the reason that prior to the aforesaid 
87 foreclosure held on January 23, 1933, this defendant 
was advised by an agent or attorney of the said The 
Mathy Company, the then owner of said second trust, that 
it would take no steps to have the first trust then held by 
the defendant extended or to make good the defaults which 
then existed under the terms thereof, and that it had no 
interest in said property or any intention of protecting its 
said second trust at said foreclosure, and said Mathy Com¬ 
pany did not in fact bid or otherwise protect its said interest 
at said foreclosure sale, by reason whereof the plaintiffs, 
as the successors in title to said indebtedness, have waived 
the right, if any they had, to make their alleged claim 
against this defendant. 

Third Defense 

1. This defendant says that the plaintiff ought not to be 
permitted to have or maintain their alleged cause of action 
to the extent of establishing the lien of the indebtedness 
alleged to be owned by them as a lien on said property en¬ 
titled to priority over the lien of the indebtedness due to 
this defendant for the reason that this defendant bona fide 
became the owner of said property at the foreclosure sale 
referred to in this answer, and having so acquired said 
property it was entitled to dispose of the same as it deemed 
to its best advantage; that the value of said property has 
considerably lessened since 1929 when the first trust orig¬ 
inally held by this defendant was placed thereon; that the 
possession of said premises by the defendants Patterson 
subsequent to the purchase thereof by Alma E. Russell as 
in this answer set forth has been open and notorious and 
the various deeds of trust and conveyances referred to in 
the complaint have been matters of public record since ap¬ 
proximately the respective dates thereof; and by reason of 
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the foregoing facts it is inequitable to allow said second 
trust, together with interest thereon to the extent of more 
than fifty percent of the balance claimed to be due thereon, 
to have priority over the trust owned by this defendant. 

88 Fourth Defense 

1. This defendant says that the plaintiffs, or their 
predecessor in title, are guilty of laches in the enforcement 
of their alleged claim against this defendant and by reason 
thereof are not entitled to the relief sought in the amended 
complaint as against this defendant. 

Fifth Defense 

1. This defendant says that the plaintiffs are barred by 
the statute of limitations from enforcing their pretended 
claim against this defendant. 

Sixth Defense 

1. This defendant says that the plaintiffs are estopped 
by their actions, and those of their predecessor in title, as 
in this answer set forth, from enforcing their pretended 
claim against this defendant. 

Seventh Defense 

1. This defendant says that the amended complaint fails 
to state a claim against this defendant upon which relief 
can be granted. 

Minor, Gatley & Drury, 

j 

/s/ By Arthur P. Drury, 
Attorneys for defendant 
Prudential Insurance Company 
of America, 

1341 G Street, N.W. 

Washington, D. C. 

• ••••*##** 
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Answer of Defendant, James D. Hobbs. 

The defendant, James D. Hobbs, admits (a) that he is 
the surviving trustee under the deed of trust dated October 
1, 1929, and duly recorded on March 20th, 1930, in Liber 
6429 folio 175 of the Land Records of the District of Colum¬ 
bia; (b) that he is now residing in Miami, Florida; and 
(c) that, by virtue of his absence from the District of Co¬ 
lumbia, he is unable to execute the trusts reposed in him 
under said instrument. 

Therefore, your defendant tenders his resignation as 
surviving trustee under said deed of trust to this Honorable 
Court and consents that a new trustee or trustees be sub¬ 
stituted in his place and stead. 

Having fully answered, in so far as he has any connection 
with this action, your defendant prays that he be allowed 
to go hence without any costs being imposed against him. 

/s/ James D. Hobbs, Defendant, 
1299 NW 22nd Avenue, 
Miami, Florida. 

• •••••**•• 

Second Amended Complaint to Establish Deed of Trust 
Lien, Substitute Trustee, and for Foreclosure, Etc. 

Your plaintiffs respectively show unto this Honorable 
Court as follows: 

1. That all the individual parties to this action are citi¬ 
zens of the United States, and residents of the District of 
Columbia with the exception of the defendant, James D. 
Hobbs, who is a resident of the City of Miami, State of 
Florida. The corporate defendant is a corporation duly 
organized under the laws of the State of New Jersey, and 
with its main office in the City of Newark of said State, but 
having branch offices in the District of Columbia and trans¬ 
acting business therein. 

Jurisdiction is vested under D. C. Code 1929, Title 18 
Section 41. 
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2. That on or about October 1, 1929, the defendants, 
Norvell T. Patteson and Ruby R. Patteson, husband and 
wife, purchased from Harry Wardman and Thomas P. 
Bones, the premises No. 615 Tuckerman Street, Northwest, 
Washington, District of Columbia, being Lot 56 in Square 
3197, and the property was conveyed to them by deed dated 
October 1,1929, and duly recorded March 20,1930, in Liber 
6429 folio 174 of the Land Records of the District of Co¬ 
lumbia; that said property was purchased subject to an 
outstanding deed of trust in the sum of $4,500.00, and here¬ 
inafter more fully described, and as part consideration for 
said purchase said defendants executed and delivered and 
made payable to the order of the said Wardman and 
92 Bones there certain joint and several promissory 
note dated October 1, 1929, for the sum of $3,000.00, 
payable with interest at the rate of six per centum per 
annum in monthly installments of $32.50 on or before the 
first day of each and every month after date, until paid, 
each installment when so paid to be applied, first, to the 
payment of the interest on the amount of principal remain¬ 
ing unpaid, and the balance remaining on account of the 
principal indebtedness, and also providing in the event of 
default in the payment of any of said installments when 
and as the same become due and payable, the entire amount 
of principal then remaining unpaid be immediately due and 
payable at the option of any holder thereof; that to secure 
the payment of said note the said defendants executed and 
delivered a purchase money deed of trust whereby they 
granted and conveyed, with covenant of special warranty, 
said property to the defendant, James D. Hobbs, and 
Howard A. Burns, now deceased, as trustees, the said trust 
being dated October 1,1929, and duly recorded on March 20, 
1930, in Liber 6429 folio 175 of the Land Records of the 
District of Columbia; and that this trust has not been re¬ 
leased nor foreclosed and still stands of record against 
said real estate. 
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3. That the said note was in due course, and for value, 
endorsed by the said Wardman and Bones, and delivered 
to the Mathy Company, a West Virginia corporation, and 
thereafter by mesne assignments sold and transferred to 
the plaintiffs, who are the present bona fide holders and 
owners thereof; and that the last payment was made there¬ 
on on or about July 21, 1932, and leaves a balance due of 
$2,373.77 with interest from said date at the rate of six per 
centum per annum. 

That said note was owned by and in the possession of 
plaintiffs, who delivered the same to George R. Linkins, 
one of the attorneys for plaintiffs, for the purpose of filing 
this action; but said note has been lost or mislaid and al¬ 
though diligent search has been made for the same it has 
not been found. 

That said note bore the endorsement of the payees Ward- 
man and Bones to the Mathy Company, and the endorsement 
of the Mathy Company to your plaintiffs, and showed a 
balance due thereon of $2373.77 with interest from July 21, 
1932 at the rate of six per centum per annum as above 
alleged. 

That plaintiffs have not endorsed, transferred, sold, 
pledged or assigned the said note, or any part thereof, and 
that it has not been paid nor any payments made 
93 thereon nor has any interest been paid thereon since 
July 21,1932. And said note is still the property of 
the plaintiffs and that there is still due thereon to plaintiffs 
the said balance of $2373.77, with interest at the rate of six 
per centum per annum, from July 21,1932. 

4. That the first deed of trust, above mentioned, was exe¬ 
cuted under date of December 18, 1929, and recorded in 
Liber 640S folio 533 of the Land Records of the District of 
Columbia, and conveyed said property to Harry L. Rust, 
Geo. Calvert Bowie and James J. Becker, as Trustees, to 
secure a note of said Wardman and Bones for $4,500.00 of 
even date, payable to the order of the defendant corpora- 
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tion, three years after date, with interest at the rate of six 
per centum per annum until paid, payable semi-annually; 
and that said note was always owned by said defendant 
corporation, and which was represented in the placing of 
said deed of trust as well as in the subsequent transactions 
relating to said property, as will hereinafter appear, by 
the H. L. Bust Company, a District of Columbia corpora¬ 
tion, its agent. 

5. That the note secured by said first deed of trust ma¬ 
tured on December 18,1932, and the defendants, Norvell T. 
Patteson and Ruby R. Patterson, with the fraudulent intent 
and purpose of cutting out and vitiating the lien of said 
second deed of trust permitted a default to occur, and the 
trustees thereunder, above named, sold said property at 
public auction on January 23, 1933, and the same was 
bought in by the defendant corporation through an agent 
for the sum of $4,500.00, and thereafter on February 7, 
1933, a deed issued to it from said trustees and was duly 
recorded in Liber 6715 folio 541 of the Land Records of 
the District of Columbia. 

6. That the defendants, Norvell T. Patteson and Ruby R. 
Patteson, following said foreclosure sale, and in furtherance 
of their said fraudulent scheme, arranged with the defend¬ 
ant corporation, through its said agent, the H. L. Rust 
Company, to remain in said premises and shortly there¬ 
after, the exact date being unknown to the plaintiffs, en¬ 
tered into negotiations with said company for the re-pur¬ 
chase of said property; that said negotiations culminated 
sometime in the Spring of 1934 in a re-sale to said defend¬ 
ants at a price of $5,680.00, the approximate amount due 
on said first deed of trust at the time of the foreclosure sale, 
accrued interest on said sum, unpaid taxes and costs; that 

to conceal their connection with the transaction from 
94 the then owner and holder of said second deed of 

trust note, to wit, the said Mathy Company, and to 
lull it to sleep, said defendants arranged with the H. L. 
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Rust Company to take title in the name of one Alma E. 
Russell, mother of the defendant, Ruby R. Patteson, and a 
resident of the State of North Carolina, and to have her 
execute the note, and the purchase money trust securing 
the same, for the balance of the purchase price over and 
above the required down payment of $820.00; and that said 
re-sale was consumated in this manner, the deed from the 
defendant corporation to the said Alma E. Russell being 
dated May 1, 1934, acknowledged August 16, 1934, and re¬ 
corded September 20, 1934, in Liber 6826 folio 478, one of 
the Land Records of the District of Columbia, the note for 
the deferred purchase money amounting to the principal 
sum of $4,860.00 was made payable to the defendant cor¬ 
poration, dated May 1,1934, and payable in monthly install¬ 
ments of $47.10, commencing for the payment of the first 
installment on June 1, 1934, and the balance unpaid on 
October 1, 1944, to then become due and payable, interest 
at the rate of six per centum per annum on the balance of 
principal remaining unpaid to be deducted from each 
monthly payment and the balance thereof credited to prin¬ 
cipal, and with the privilege of paying $100.00 or any 
multiple thereof on account of said note at any interest pay¬ 
ment period, and the deed of trust securing the same was 
dated May 1,1934, acknowledged August 16, 1934, and re¬ 
corded September 20, 1934, in Liber 6826 folio 481, one of 
the Land Records of the District of Columbia, and is in 
favor of Harry L. Rust and George Calvert Bowie, Trus¬ 
tees, said parties being the President and Vice President 
respectively of said H. L. Rust Company. 

7. That the defendants, Norvell T. Patteson and Ruby 
R. Patterson, as the final step in their alleged fraudulent 
scheme, had the said Alma E. Russell re-convey the said 
property to them, and as tenants by the entireties, by deed 
dated July 17, 1936, and recorded July 18, 1936, in Liber 
7013 folio 250, one of the Land Records of the District of 
Columbia; and that, while said deed purports the payment 
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of a consideration of $10.00, no actual consideration what¬ 
soever passed between the parties. 

I 

8. That the said Alma E. Russell was at all times a mere 

straw holder of said property for the use and benefit 
95 of the defendants, Norvell T. Patteson and Ruby R. 

Patteson, and did not contribute in any way toward 
the re-purchase price; and that the said down payment of 
$820.00 was made by said defendants, likewise all the month¬ 
ly payments paid prior to the re-deeding of said real estate. 

9. That the said H. L. Rust Company had full knowledge 
of the existence of said second deed of trust securing plain¬ 
tiffs ’ note prior to said foreclosure sale yet, nevertheless, 
and knowingly, in the manner hereinbefore set forth, aided 
and abetted the defendants, Norvell T. Patteson and Ruby 
R. Patteson, in their fraudulent scheme to re-acquire said 
property freed from the lien of said second deed of trust. 

10. That the defendant corporation is the holder and 
owner of the aforesaid note executed by the said Alma E. 
Russell, and delivered in the re-sale of said property, and 
is, therefore, made a party defendant to this action; but 
said defendant, however, does not stand in the position of 
an innocent holder for value for that it is chargeable at law, 
and in equity, in the acquisition thereof, and of the said 
deed of trust securing the same, with the knowledge and 
conduct of its agent, the said H. L. Rust Company, as 
hereinbefore alleged. 

11. That the first knowledge that plaintiffs ’ original 
predecessor in title, to wit, the said Mathy Company, had 
that the defendants, Norvell T. Patteson and Ruby R. Pat¬ 
teson, had re-acquired said property was on or about 
October 20,1939, vrhen the defendant, Norvell T. Patteson, 
approached said corporation’s agent and attorney and 
stated he felt he ought to pay something on account of said 
second deed of trust note and offered the sum of $100.00 
for it; and that this caused said agent and attornev to 
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make an investigation which disclosed the facts hereinbefore 
alleged, and the further fact that the defendants, Norvel T. 
Patteson and Ruby R. Patteson, were trying to re-finance 
the deed of trust securing the said note held by the defend¬ 
ant corporation, and that they had been held up in their 
endeavor by the title company examing the title which 
had reported said second deed of trust to still be a lien of 
record against said property. 

12. That by virtue of the matters and things hereinbefore 
set forth said second deed of trust securing plaintiffs ’ note 
has now become the first lien against said real estate or, if 

that be not the case, at least has been re-established 
96 as a valid second deed of trust subject only to the 
said deed of trust securing the note held by the de¬ 
fendant corporation. 

13. That the defendant, James D. Hobbs, surviving trus¬ 
tee under said second deed of trust securing plaintiffs ’ note, 
is now a resident of the City of Miami, Florida, and, there¬ 
fore, not in a position to execute the trusts reposed and 
vested in him under said instrument. 

Wherefore Plaintiffs Demand as Follows: 

1. That the Court will permit plaintiffs to prove and 
establish the said note as a lost note and as their property, 
with a balance due thereon of $2373.77, with interest thereon 
from July 21, 1932, at six per cent per annum until paid. 

2. That the court decree that the deed of trust securing 
the note held and owned by plaintiffs has become a first 
deed of trust lien upon the real estate involved in this 
action, and that, if the balance due upon said note, to wit, 
the sum of $2,373.77, with interest at the rate of six per 
centum per annum from July 21, 1932, is not forthwith 
paid, that plaintiffs may have the said deed of trust fore¬ 
closed in accordance with its terms. 

3. That in the alternative the court decree that the deed 
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of trust securing the note held and owned by plaintiffs has 
become reinstated as a second deed of trust lien upon the 
real estate involved in this action, and subject only to the 
deed of trust securing the note owned by the defendant cor¬ 
poration, and that, if the balance due upon plaintiffs ’ said 
note, to wit, the sum of $2,373.77 with interest at the rate 
of six per centum per annum from July 21, 1932, is not 
forthwith paid, that plaintiffs may have the said deed of 
trust foreclosed in accordance with its terms. 

4. That a suitable person be appointed as trustee in the 
place and stead of James D. Hobbs, surviving Trustee 
under the deed of trust securing plaintiffs 7 said note, and 
with full power and authority to carry out the uses, trusts 
and provisions thereof. 

5. That the court appoint a Receiver to take charge of 

said property pending the final determination of this 
97 action; and that, if the defendants, Norvell T. Patte- 
son and Ruby R. Patteson, continue to occupy the 
said property, they shall be required to pay the fair rental 
value thereof to such Receiver, or if they shall vacate the 
same, the said Receiver shall rent said property and hold 
all avails subject to the order of the court. 

6. That the defendant, The Prudential Insurance Com¬ 
pany of America, be enjoined during the pendency of this 
action from directing a foreclosure of the deed of trust 
securing the said note held by it. 

/s/ G. R. Linkins 
1818 N St., N.W. 

; 

/s/ Thos. Morton Gittings 
Columbian Building 
Attorneys for Plaintiffs. 

• ••***** * : * 
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Answer of Defendant Prudential Insurance Company 
of America to Second Amended Complaint 

1. For answer to the second amended complaint this de¬ 
fendant hereby adopts its answer to the amended complaint 
heretofore filed herein. 

2. Answering the new matters set forth in the second 
amended complaint, this defendant says that it is without 
knowledge or information sufficient to form a belief as to 
the truth of the averments set forth in paragraph 3 of the 
second amended complaint with respect to the loss of the 
second trust note, the endorsements thereon, the balance 
due, or the present ownership thereof. 

Minor, Gatley & Drury 

/s/ By John M. Lynham 

Attorneys for Defendant 

The Prudential Insurance 

Company of America 

1341 G Street, N.W. 

Washington 5, D. C. 


• ••••••••• 


Answer of Defendants, Norvell T. Patteson and Ruby R. 

Patteson, His Wife, to Second Amended Complaint. 

1. For answer to the second amended complaint these 
defendants hereby adopt their answer to the amended com¬ 
plaint heretofore filed herein. 

2. Answering the new matters set forth in the second 
amended complaint, these defendants say that they are 
without knowledge or information sufficient to form a belief 
as to the truth of the averments set forth in paragraph 3 
of the second amended complaint with respect to the loss 
of the second trust note, the endorsements thereon, the bal- 
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ance due, or the present ownership thereof and call for 
strict proof. / s / Hilton Jackson 

Attorney for Defendants j 


Norvell T. Patteson and 
Ruby R. Patteson, his wife, 
626 Woodward Building 
National 3266. 


i 

Memorandum ; 


I have read with care the memorandum brief submitted 
by the plaintiffs, and find no fraud or collusion. 

There was no agreement here to deprive the plaintiffs of 
their rights, nor can any such be implied. What plaintiffs 
did here was simply to neglect to do, what the holders of 
the first trust did do with respect to theirs—and this with 
notice to the plaintiffs—namely, take the necessary steps 
to assert and protect them. Indeed as the Court observed 
in the case cited by the plaintiffs in their memorandum, 326 
Pa. 385 at 389-390: “The plaintiff had ample opportunity 
to protect her lien at the sheriff’s sale. When she became 
the third mortgagee she knew that her junior lien might 
be lost by inability to meet the demands of prior lienholders 
...” It is not an unusual circumstances that a mortgagor- 
owner whose property has been sold at a sheriff’s sale- 
may subsequently reacquire it from his mortgagee who pur¬ 
chased it at the sale. ...” Such a fact does not of itself 
taint the transaction with fraud and collusion as to junior 
liens discharged by the sale.” 

Indeed the cited case instead of buttressing the plain¬ 
tiffs’ claim, effectively disposes of it. Judgment for the 
defendant. Counsel will prepare proper order. 


December 9,1947 

• • • • 


/s/ Matthew F. McGuire 
Associate Justice 

**#*#• 
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Findings of Fact and Conclusions of Law 
Findings of Fact 

1. On or about October 1,1929 the defendants Norwell T. 
Patteson and Ruby R. Patteson, his wife, purchased from 
Harry Wardman and Thomas P. Bones premises 615 Tuck- 
erman Street, N. W., Washington, D. C., being Lot 56 in 
Square 3197. The deed to said property was dated October 

I, 1929, was not recorded until March 20, 1930, and at the 
time of recordation there was outstanding against this 
property a first deed of trust made by the said Wardman 
and Bones dated December 18, 1929 and recorded January 
6,1930, to Harry L. Rust, George Calvert Bowie and James 

J. Becker, trustees, to secure the promissory note of the 
said Wardman and Bones in the sum of $4,500 payable to 
the order of the defendant The Prudential Insurance Com¬ 
pany of America three years after date with interest, and 
said property was conveyed to the defendants Patteson sub¬ 
ject thereto. 

2. As part consideration for the purchase of said prop¬ 
erty the defendants Patteson placed a second trust on said 
property to secure their promissory note in the sum of 
$3,000 payable to the order of the said Wardman and Bones 
in monthly installments of $32.50. Said second trust was 
dated October 1,1929, and was recorded on March 20,1930, 
immediately following the deed from Wardman and Bones 

as aforesaid. 

105 3. Said second trust note was in due course, and 

for value, endorsed over by the said Wardman and 
Bones to The Mathy Company, a West Virginia corpora¬ 
tion, was thereafter by mesne assignments in July, 1938, 
endorsed over and transferred to the plaintiffs, and was 
held and owned by them at the time of the institution of 
this action. It was lost during the pendency of this case, 
and at such time was still the property of the plaintiffs and 
bore no further endorsements. 



29 


4. The first trust note held by the defendant Prudential 
for $4,500 matured on December 18, 1932 and on that date 
a semi-annual installment of interest became due. At that 
time there was a balance of $2,373.77 due on the second trust 
note and no monthly installments thereon had been paid 
since on or about July 21,1932. Also, taxes were in arrears 
on said real estate security. 

5. (a) Before the maturity of the first trust the defend¬ 
ant, Norvell T. Patteson, talked to George R. Linkins, rep¬ 
resenting The Mathy Company, and he was advised that it 
was willing to carry along the second trust if they, the Pat- 
tesons, would make some satisfactory arrangement for the 
extension of the first trust or would get a new first trust. 

(b) Negotiations were had between the defendants, Pat¬ 
teson, and the H. L. Rust Co., agent for the defendant, The 
Prudential Life Insurance Company of America, for a re¬ 
newal or extension of said first trust note, but the defend¬ 
ants Patteson did not meet the defaults and make the re¬ 
quired payments. 

6. Said property was advertised at foreclosure under the 
first trust and a few days before said sale the defendant, 
Norvell T. Patteson, made inquiry of the H. L. Rust Co. as 
to what would be the position of himself and wife following 
the pending sale, and was advised that, in all probability 

because of the depressed state of the real estate mar- 
106 ket, the defendant, The Prudential Life Insurance 
Company of America, would have to buy the property 
in, and that, if such was the case, they, the Pattesons, would 
be given the opportunity to re-purchase. I 

7. On January 23,1933, said property was regularly sold 
at public auction by the trustees under the first trust and 
was bought in by the defendant, The Prudential Life Insur¬ 
ance Company of America, for the sum of $4,500. The 
Mathy Company, owner of the second trust note at the time, 
was represented at the sale by George R. Linkins, its secre- 
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tary, and made no bid. The only bid at the sale was in 
behalf of the defendant Prudential, the holder of the first 
trust note. 

8. On January 30, 1933, the H. L. Rust Co. received an 
offer, subject to the approval of the defendant, The Pru¬ 
dential Life Insurance Company of America, from one Alma 
E. Russell, mother of the defendant, Ruby R. Patteson, to 
purchase the said property for the sum of $5,200, terms 
$200 cash and balance of $5,000 payable $47.10 per month 
including interest and taxes, and received a check in the 
sum of $50 as a deposit. This offer was in writing, signed 
by the said Alma E. Russell, and was submitted to the said 
H. L. Rust Co. by the defendant Norvell T. Patteson. 

9. The trustees under the first trust deeded said property 
to the defendant, The Prudential Life Insurance Company 
of America, on February 7, 1933; on March 1, 1933, said 
defendant entered into a land contract with said Alma E. 
Russell whereby it agreed to sell said property to her for 
the sum of $5,200, terms $200 cash, $319.66 to be paid in 
fourteen monthly installments of $47.10 including interest, 
and balance of $4,680.34 to be secured by a first purchase 
money deed of trust payable at the rate of $47.10, including 
interest, for one hundred and twenty-five months, and un¬ 
paid balance then to be due and payable. By deed dated 

May 1, 1934 and recorded September 20, 1934, said 
107 defendant deeded said property to said Alma E. Rus¬ 
sell, and took back a new first trust as aforesaid. By 
deed dated July 17, 1936 and recorded July 18, 1936, said 
Alma E. Russell deeded the said property to the defendants, 
Patteson. 

10. The defendants, Patteson, have occupied the said 
property continuously since purchased by them as aforesaid 
and up to the present time, and they made all the payments 
under the re-purchase agreement with the defendant, The 
Prudential Life Insurance Company of America, including 
the $50 cash deposit made on January 30,1933. 
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11. The Mathy Company and the plaintiffs did not sue 
the defendants, Patteson, following said foreclosure sale for 
the balance due on said second trust note. Their first actual 
knowledge of the re-purchase of the said property by said 
defendants was on or about November 2, 1939. This was 
brought about by the defendant, Norvell T. Patteson, ap¬ 
proaching George R. Linkins, plaintiffs 7 attorney, and offer¬ 
ing to pay the sum of $100 for the said note and which action 
caused said Linkins to make an investigation, from which 
the facts of re-purchase of said property in the manner as 
aforesaid were disclosed; as also the fact that Patteson 
wanted to get the said note so he could obtain a release of 
the second trust in order to clear the title of record so that 
a new loan could be obtained, as the Title Company refused 
to pass the title unless this was done. 

Conclusions of Law 

1. There was no fraud or collusion on the part of any of 

the defendants either with respect to the foreclosure and 
sale under the first deed of trust or with respect to the sub¬ 
sequent sale of said property to Alma E. Russell, mother of 
the defendant Ruby R. Patteson. i 

2. The foreclosure and sale of said property under the 

first deed of trust were pursuant to due notice and 
10S advertisement and were in all respects regular and 
valid. 

3. Plaintiffs have made no showing which would entitle 
them to the relief demanded in their complaint. 

By the Court: 

/s/ Matthew F. McGuire 

4 j * Justice 

Approved as to iorm only: 

/s/ G. R. Linkins 
/s/ Tiios. Morton Gittings 
Attorneys for Plaintiff 
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Approved: 

/s/ E. Hit-ton Jackson 

A tty for Dfts Patteson 

/s/ Minor, Gatley & Drury 
by John W. Lynham 

Attys for defendant Prudential Insurance Co. 


Judgment 

This cause having been heard on the merits, and pursuant 
to the memorandum opinion of the Court and the findings 
of fact and conclusions of law filed herein, it is by the Court 
this 19th day of February, 1948, 

Adjudged and Ordered that judgment be entered for the 
defendants herein, and that this action be, and the same 
hereby is dismissed, and it is further, 

Adjudged and Ordered, that taxable costs be assessed 
against plaintiffs herein. 

/s/ Matthew F. McGuire 

Justice 

Seen: 

/s/ G. R. Linkins 

/s/ Thos. Morton Gittings 

Attys for Plaintiffs 

Approved: 

/s/ E. Hilton Jackson 

A tty dfts Patteson 

/s/ Minor, Gatley & Drury 
by John M. Lynham 

Attys for defendant Prudential Insurance Co. 

*••••***•• 
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Notice of Appeal 

Notice is hereby given this 4th day of March, 1948, that 
the plaintiffs, Joseph J. Mathy and John M. Mathy, co¬ 
partners, hereby appeal to the United States Court of Ap¬ 
peals for the District of Columbia, from the judgment of 
this Court entered on the 19th day of February, 1948 in 
favor of defendants, and dismissing the complaint. 

/s/ G. R. Linkins 

/s/ Thomas Morton Gittings 
Attorneys for Plaintiffs 
1818 N St., N. W. 

********** 

MEMORANDUM 

March 4 1948 

Cost bond on appeal in amount of $250.00 with Fidelity & 
Casualty Co. of N. Y., approved and filed. 

*•##****#• 
Thereupon— 

5 George R. Linkins 

was called as a witness for and on behalf of the plain¬ 
tiffs, and, being first duly sworn by the Deputy Clerk of 
the Court, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

********** 

By Mr. Gittings: 

14 Q. Now, Mr. Linkins, going back, I ask you whether 
or not you ever met Mr. Patterson, one of the de¬ 
fendants in this case? 

A. Yes, I think I met him. Mr. Patterson was in the 
office once— I am not sure— and I talked to him a couple 
of times over the telephone. 

Q. Well, directing your attention to the fall of 1932, state 
what was the condition of this note at that time, whether it 
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was in arrears or whether payments were up to date? 
in September— 

15 A. It was in arrears from September, the payment 
Q. (Interposing) 1932? 

A. Was made and no payment was made after that on it, 
and the balance was as stated in the complaint here. 

Q. State what conversations, if any, you had with him, 
Mr. Patterson, concerning the arrearage on this note? 

A. Well— 

Q. (Interposing) Or he had with you; either way. 

A. I beg your pardon? 

Q. State what conversation you had with him or he had 
with you. 

A. Well, I asked Mr. Patterson when the Mathy Company 
notified me that he was in default, and the note was in the 
bank, their bank, being collected, and I notified Mr. Patter¬ 
son about it, and a little later Mr. Bowie, Calvert Bowie of 
the Rust Company, which represented the Prudential, called 
me about it and reminded me that their deed of trust was 
coming due, and I told Mr. Bowie at that time that as far as 
Mathys were concerned, if they would renew their trust, we 
would renew our trust to go on. 

I am not sure whether I had any talk—I think I had one 
talk with Mr. Patterson in that period, and I think he called 
me on the telephone, but I am not too sure about that. 

16 Anyway, I got the notice from Mr. Bowie. 

Q. What notice from Mr. Bowie? 

A. I was just going to tell you: that they would not re¬ 
new except with curtails, and that Mr. Patterson would not 
be able to make the curtails on the first trust and on the 
second trust also, and I told Mr. Patterson that we would 
make the curtails on the second trust light enough so he 
could carry on, and then I got a notice from Mr. Bowie 
that the Pattersons weren’t going to do anything, and the 
property was going to be foreclosed. 

Q. State whether or not you were present at the fore¬ 
closure? 
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A. I was present at the foreclosure, yes, and saw the 
property bid in by, I think, Mr. Altemus of the Rust Com¬ 
pany. He was at the sale for the Prudential Insurance Com¬ 
pany, the holder of the first trust. 

Q. Mr. Linkins, state whether or not during the fall of 
1932 and up to the time of the foreclosure sale on January 
23,1933, whether or not Mr. Patterson ever made an offer to 
you to deed the property to the Mathys? 

A. No, he did not. ' 

• • * • * • • * # * 

Mr. Linkins, state whether or not prior to the fore- 

17 closure sale of this property on January 23,1933, Mr. 
Patterson ever stated his intentions as to his repur¬ 
chase of this property? 

A. No, he did not. 

Q. He had no conversation with you concerning that 
matter? 

A. No; not to repurchase the property; positively not.. 
Q. What was your next connection with the matter, fol¬ 
lowing the foreclosure sale ? 

A. Well, as I say, I told the Mathy Company to charge it 
off as a loss. From then on I heard nothing about it 
until Mr. Patterson called me up in the late part of 

18 1929 and wanted to get the note. 

Q. Do you mean ’29 or ’39 ? 

• • * • * • * * * :• 

Thereupon— 

55 Norvell T. Patterson, 

one of the defendants here, was called as a witness 
for and in behalf of the plaintiffs, being first duly sworn by 
the Clerk of the Court, assumed the witness stand and, upon 
examination, testified as follows: 
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Direct Examination 
By Mr. Gittings: 

Q. Mr. Patterson, I believe yon are one of the defendants 
in this case? A. Yes, sir. 

Q. Will you state in your own words what conversation, 
if any, you had with the H. L. Bust Company prior to the 
foreclosure under the first deed of trust? A. Well, I went 
to Mr. Altemus, and he was handling the case, about two 
days before the foreclosure, and I asked him when he 
wanted me out of the house because I knew I would have to 
move. 

And he said: Well, we will probably take back the house, 
and he said: If you don’t want to move and if the Prudential 
Life Insurance Company takes the house in at the fore¬ 
closure, which they probably would, he said: We will sell 
it back to you or someone close to you. That is the first. 

Q. Now, following the sale, who negotiated the repur¬ 
chase? A. Who negotiated it? Well, I saw Mr. Alte- 
56 mus about it. 

Q. You say you saw Mr. Altemus about it? A. Yes. 

Q. I show you this offer of purchase and ask you if you 
have ever seen it before. A. Well, I can’t recall specifically, 
but I am pretty sure I did. 

Q. State whether or not Mrs. Russell was in Washington 
at that time? A. No, she was in North Carolina. 

Q. State whether or not you sent that offer of purchase 
to her for her signature? A. Yes, sir, I did, I guess. 

Q. Now, Mr. Patterson, this offer of purchase acknowl¬ 
edges receipt of $50. State whether or not you or Mrs. 
Russell paid that sum of money to the H. L. Rust Company? 
A. Well, that I can’t say because I don’t remember. I don’t 
even remember the $50. It has been fifteen years. 

Q. Did Mrs. Russell ever pay any part of the purchase 
price? A. No, sir, she didn’t. 

Q. You paid it, did you not? A. I paid it. 

Mp.. Gittings : That is all. 
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Cross Examination 

57 By Mr. Jackson: 

Q. How did you get $200, Mr. Patterson? 

The Court: How material is that? I will assume lie 
paid it. 

The Witness: I didn’t pay $200. 

The Court: Well, whatever you paid, I assume it was 
your money or you got it from someone. 

The Witness: You mean, the $200 down payment? 

By Mr. Jackson: 

Q. Yes. A. During the negotiations, it was in February 
or March, ’33, and I had a Veterans insurance policy at the 
Veterans Bureau for $180 cash value, and I cashed it in and 
took the $180 and put it in the District National Bank, wait¬ 
ing for the papers to come through. 

In the meantime, the banks closed and at the time the 
papers came through I went to see Mr. McCurdy, and I told 
him I didn’t have the money, that the banks were closed, 
and while I was sitting there, he called the Prudential in 
New York and told them the story, and they told him to 
take a $200 note and let me pay it off at so much a month 
until it was paid. 

Mr. Guttings: Do you have the contract? 

Redirect Examination 

58 By Mr. Gittings: 

Q. Now Mr. Patterson, state who made the monthly 
payments, the monthly payments on the contract of pur¬ 
chase, amounting to $47.10? A. I made them. 

Q. You made them? A. Yes, sir. 

Q. Who were you working for at the time prior to the 
foreclosure sale, A. The National Coal Association. 

Q. What was your salary at the time, A. I think it was 
$175 a month, and it was cut to $150,1 believe, in ’31. 

The Court: How material is that? 
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Me. Gittings : It shows his ability to make payments. 

The Court: Well, he had $175 a month. I assume he 
was able to pay $47 out of that. 

Mr. Gittings : Well, I mean, the payments on these mort¬ 
gages. 

The Court: This mortgage wasn’t foreclosed. 

Mr. Gittings : I want this testimony, as long as he is on 
the stand to show he had income prior to the foreclosure. 

The Court : I exclude it. It is not material in the least. 

Mr. Gittings : I note an exception. It is very ma- 
59 terial, his ability to pay. 

The Court: I understand that but I have ex¬ 
cluded it. 

Mr. Gittings : I want the record to show the purpose of it. 

The Court : Well, the reporter is taking down the testi¬ 
mony and the colloquy, and your rights are protected in 
the record. 

By Mr. Gittings: 

Q. State whether or not your wife was employed. 

The Court : It is excluded. 

Mr. Gittings: I note an exception. Your Honor. 

The Court : You do not have to. 

Mr. Gittings : I know it. 

That is all. 
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No. 9828 


Joseph J. Mathy and John J. Mathy, trading as 
The Mathy Company, 

Appellants, 


vs. 


Norvell T. Patteson and Ruby R. Patteson, and The 
Prudential Insurance Company of America, 

Appellees. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE THE PRUDENTIAL 
INSURANCE COMPANY OF AMERICA 

COUNTER-STATEMENT OF THE CASE 

This action was brought to reinstate appellants’ second 
deed of trust either as a first deed of trust or, in the 
alternative, as a second deed of trust, on the grounds 
that the appellees Patteson “with the fraudulent intent 
and purpose of cutting out and vitiating the lien of said 
second deed of trust permitted a default to occur,” result¬ 
ing in a foreclosure under the first deed of trust and sale 
of the property to appellee Prudential as the holder 
thereof (App. 21). ; 
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In 1929 appellees Norvell T. Patteson and Ruby R. Patte¬ 
son, his wife, purchased premises 615 Tuckerman Street, 
N. W., Washington, D. C., from Harry Wardman and 
Thomas P. Bones, subject to a first deed of trust made 
by Wardman and Bones to secure their promissory note 
for $4,500 payable to the Prudential. 

As part consideration for the purchase the Pattesons 
placed a second deed of trust on the property to secure 
their note for $3,000 payable to Wardman and Bones, and 
in due course this note came into the possession of appel¬ 
lants. 

The first trust held by the Prudential matured in Decem¬ 
ber, 1932, a semi-annual installment of interest was due, 
the second trust held by appellants was in default as to 
principal and interest, and taxes were in arrears on the 
property. Negotiations were had for a renewal or exten¬ 
sion of the first trust between the Pattesons and the H. L. 
Rust Company, agent for the Prudential, but because of 
these defaults the property was advertised and sold under 
the first trust on January 23,1933. The only bidder at the 
sale was the Prudential, which bought in the property for 
$4,500, the principal amount of the first trust. The appel¬ 
lants were represented at the sale but made no bid to 
protect their second trust. 

On January 30, 1933, the Rust Company received a 
written offer, subject to the approval of the Prudential, 
from one Alma E. Russell, mother of appellee Ruby R. 
Patteson, to purchase the property for $5,200, on terms, 
and on March 1, 1933, the Prudential entered into a con¬ 
tract with Mrs. Russell to sell the property to her for 
$5,200 partly payable in monthly installments and the bal¬ 
ance' to be secured by a first trust. On May 1, 1934, the 
Prudential deeded the property to Mrs. Russell and took 
back a new first trust in accordance with the agreement, 
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and in July, 1936, Mrs. Russell deeded the property to 
the Pattesons. 

The Pattesons have occupied the property continuously 
since originally purchased by them in 1929 *up to the 
present time, and they made all payments under the re¬ 
purchase agreement with the Prudential, including the 
cash deposit. In December, 1933, the note was charged 
off as a loss on appellants’ books (Tr. 8), no action was 
ever taken by appellants to enforce the obligation of the 
Pattesons on the second trust note, and not until appellee 
Norvell T. Patteson approached appellants in November, 
1939, and offered to buy the note for $100, did appellants 
make inquiry as to the Pattesons’ interest in the property. 

The trial court concluded there was no fraud or col¬ 
lusion on the part of any of appellees, either with respect 
to the foreclosure and sale under the first trust or with 
respect to the subsequent sale to Mrs. Russell, that the fore¬ 
closure and sale under the first trust were pursuant to 
due notice and advertisement and were in all respects 
regular and valid, and accordingly judgment was entered 
for appellees (App. 2S-32). 

According to appellants, the alleged fraud lies in a dis¬ 
cussion between appellee Norvell T. Patteson and the Rust 
Company a few days before the foreclosure when Patteson 
inquired abour the necessity of moving from the house, and 
w’as told that in all probability because of the depressed 
state of the real estate market the Prudential would have 
to buy the property in, that if it did, and if the Pattesons 
didn’t want to move, they would be given the opportunity 
to repurchase (App. 29, 36), followed by their reacquisi¬ 
tion of the property through Mrs. Russell. 

It was admitted at the trial that all parties had proper 
notice of the foreclosure sale, that the sale was regular, 
and that there was no question raised about the foreclosure 



4 


(Tr. 25-26). Appellants’ witness testified that appellants 
were notified that the first trust would have to be foreclosed, 
and that they were given an opportunity to foreclose under 
their second trust ahead of the foreclosure under the first 
trust, but that they declined (Tr. 30). 

Therefore, the questions presented are: 

1. Whether the trial court was justified in finding 
there was no fraud or collusion on the part of ap¬ 
pellees. 

2. Whether, in the absence of proof of fraud and col¬ 
lusion, evidence as to the Pattesons’ income prior 
to the foreclosure was material. 

SUMMARY OF ARGUMENT 

1. Appellants wholly failed to establish their charge of 
fraud and collusion. Their only proof consisted of an al¬ 
leged “agreement” on the part of the Prudential to resell 
the property to the Pattesons after the foreclosure, but, as 
it developed at the trial, the alleged “agreement” con¬ 
sisted of nothing more than a hypothetical statement by a 
representative of the Rust Company to the effect that prob¬ 
ably the Prudential would have to buy in the property, and 
if it did, and if the Pattesons did not want to move, they 
would be given an opportunity to repurchase. 

It is difficult for appellee to understand how this sympa¬ 
thetic statement could be construed as a binding agreement 
on its part to resell the property to the Pattesons. More 
importantly, it is not contended that anything was said with 
respect to the second trust, or which would indicate an in¬ 
tent or purpose to prejudice the rights of appellants as the 
holders thereof. 

As stated by the trial judge, appellants took no steps to 
assert and protect their rights when the opportunity was 
open ro them (App. 27), and up to the time of their first 
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realization that the note might have some nuisance value, 
their conduct was entirely inconsistent with any intention 
to assert and protect their rights. Otherwise, how can they 
explain: (a) their refusal to foreclose under the second 
trust when they were given an opportunity to do so before 
the foreclosure under the first trust (Tr. 30), (b) their 
presence at the sale and making no bid to protect the sec¬ 
ond trust (Tr. 22-24), (c) their admission as to the validity 
and regularity of the foreclosure sale (Tr. 25-26), (d) 
charging off the note as a loss (Tr. 8), and (e) taking no 
action to enforce the obligation of the Pattesons on the 
note ? 

The plain fact is, as found by the trial court, all of the 
parties to this transaction acted in good faith, and appel¬ 
lants failed to establish even a suggestion of fraud and 
collusion. 

2. In the absence of fraud and collusion, evidence as to 
the Pattesons ’ income prior to the foreclosure was imma¬ 
terial. 

Regardless of the Pattesons’ ability to make the pay¬ 
ments, it is undisputed that the payments were not made 
and that the first trust was foreclosed because of existing 
defaults. Granting ability to pay, a mortgagor may choose 
the consequences of foreclosure. 

No showing was made as to how much money would be 
required to meet the defaults under the first and second 
trusts, or the terms and conditions under which the holders 
would agree to an extension, if at all. Therefore, the Pat¬ 
tesons ’ income was not relevant to any issue before the 
Court, and, in any event, would not be determinative of 
their ability to carry the trusts — a question which would 
depend not only on their resources but on their obligations 
as well. 
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ARGUMENT 


I. 

Appellants Proved No Fraud and Collusion 

The burden was on appellants to establish their charge of 
fraud by clear, convincing and unequivocal evidence. In 
Public Motor Service v. Standard Oil Company of New Jer¬ 
sey (1938) 69 App. D. C. 89,91, 99 F. 2d 124,126, this Court 
says: 

“It is settled also that fraud must be shown bv clear 

mi 

and convincing evidence — Security Investment Co. v. 
Garrett, 1S94, 3 App. D. C. 69, 76; McDaniel v. Parish, 
1894, 4 App. D. C. 213; Magaw v. Huntley, 1910, 36 
App. D. C. 26; Lalone v. United States, 1896,164 U. S. 
255,17 S. Ct. 74, 41 L. Ed. 425; Fidelity & Casualty Co. 
v. Genova, 6 Cir., 1937, 90 F. 2d 874; 5 Wigmore, Evi¬ 
dence (2d ed. 1923) sec, 2498 — and by evidence which 
is not equivocal, that is, equally consistent with either 
honesty or deceit — McDaniel v. Parish, supra; Secur¬ 
ity Investment Co. v. Garrett, supra.’’ 

and the Supreme Court said in Lalone v. United States, 164 
U. S. 255, 257,17 S. Ct. 74,41 L. Ed. 425: 

“In all proceedings instituted to recover moneys or 
to set aside and annul deeds or contracts or other 
written instruments on the ground of alleged fraud 
practised by a defendant upon a plaintiff, the rule is 
of long standing and is of universal application, that 
the evidence tending to prove the fraud and upon 
which to found a verdict or decree must be clear and 
satisfactory. It may be circumstantial but it must be 
persuasive. A mere preponderance of evidence which 
at the same time is vague or ambiguous is not sufficient 
to warrant a finding of fraud, and will not sustain a 
judgment based on such finding.” 

To sustain their burden appellants, in the final analysis, 
rely on two transactions, (1) the alleged “agreement” to 
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the effect that probably the Prudential would have to buy 
in the property, and if it did, and if the Pattesons did not 
want to move, they would be given an opportunity to re¬ 
purchase, and (2) the reacquisition of the property by the 
Pattesons through Mrs. Patteson’s mother. 

A mere reading of the testimony (App. 36) reveals the 
fallacy of appellants’ contention with respect to any bind¬ 
ing “agreement” prior to the foreclosure sale, and even as¬ 
suming arguendo that the Prudential had obligated itself 
both to buy in the property and to resell it to the Pattesons, 
there is not even an inference that such an agreement was 
made for the purpose of defeating appellants’ rights as 
holders of the second trust . 

In the light of the extremely depressed condition of the 
real estate market at the time of the foreclosure, there was 
everv reason to believe that the Prudential would have to 
buy in the property, and that it would be willing to dispose 
of it to any qualified purchaser, including appellants. 

Also, how could appellants have been defrauded by an 
alleged agreement if they had chosen to protect their trust 
at the foreclosure sale ? 

With respect to the reacquisition of the property by the 
Pattesons, this Court said in Thompson v. Lawson (1942) 
77 U. S. App. D. C. 31, 132 F. 2d 21, cert. den. 319 U. S. 
759, 63 S. Ct. 1172, 87 L. Ed. 1711: 

“Normally, of course, foreclosure of a senior lien 
subordinates all junior liens to the rights of subsequent 
purchasers. We agree with the District Court that in 
the absence of fraud or collusion, of which there is no 
sufficient averment here, this rule applies despite the 
fact that a subsequent purchaser happens to be that 
former owner of the property who, as mortgagor, has 
created the junior liens.” 

It is clear, therefore, that the mere fact that the Patte¬ 
sons subsequently acquired the property, whether through 
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Mrs. Patteson’s mother or otherwise, constitutes no badge 
of fraud. It was perfectly natural for them to seek the aid 
of Mrs. Russell in an effort to keep the property they had 
purchased and occupied as a home for over three years. 

The trial court found no fraud or collusion (App. 27) and 
this finding should not be disturbed on appeal unless it is 
without substantial support in the record. As said by this 
Court in Nolan v. Werlln (1944) 79 U. S. App. D. C. 33,142 
F. 2d 9: 

“In short, the evidence was such that either one of 
two different conclusions might reasonably have been 
drawn from it, and in such a case we have said time 
and again the decision is for the trial court; that its 
judgment must stand and that the appellate court may 
not reweigh the evidence or override the findings, ex¬ 
cept where it clearly appears they are manifestly 
wrong . 1 ’ 

n. 

The Exclusion of Testimony as to the Pattesons’ Income 
Prior to the Foreclosure Was Not Error 

At the conclusion of the trial appellants sought to in¬ 
quire as to the Pattesons’ income, but this testimony was 
excluded by the Court as immaterial (App. 37-38). Ap¬ 
parently the purpose of this testimony was to show that 
their income prior to the foreclosure was sufficient to meet 
the defaults under the first and second trusts. 

The trial court correctly ruled that this testimony was 
immaterial for two reasons: (1) There was no testimony 
in the case as to how much money would be required to 
meet the defaults under the first and second trusts, or un¬ 
der what conditions the holders thereof would agree to an 
extension, if at all, and (2) in the absence of any proof of 
fraud and collusion the ability of the Pattesons to make the 
payments was immaterial. 
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The fact is, the payments were not made, and the fore¬ 
closure sale was held because of ihe existing defaults. 

The ability of a mortgagor to meet principal and interest 
payments does not depend upon income alone, but upon his 
financial obligations and resources as a whole. And grant¬ 
ing ability to pay, he still has the option of declining to pay 
even though he will lose the property through foreclosure. 

The probative value of evidence as determining its ad- 
missability lies within the discretion of the trial court, and 
a ruling should not be reversed unless a clear abuse of dis¬ 
cretion appears: Willoughby v. Jamison, 8 Cir. 1939,103 F. 
2d 821, cert. den. 308 U. S. 588, 60 S. Ct. Ill, 84 L. Ed. 492; 
1 Wigmore on Evidence (3 ed.) 289, 310, and compare 
Metropolitan Life Insurance Co. v. Armstrong, 8 Cir. 
1936, 85 F. 2d 187. 


CONCLUSION 


Some mention is made in appellants’ brief of the equit¬ 
able defenses pleaded by appellee, including laches, limita¬ 
tions and estoppel (App. 15-17). However, inasmuch as the 
trial court decided the case on the merits it became unnec- 

i 

essary for it to rule on these defenses, and therefore ap¬ 
pellee deems it inappropriate to argue these points here. 


From a review of all the facts, it is difficult to see how 
appellants can justify their inaction and failure to protect 
their own interests as holders of the second trust. They 
knew that the Prudential intended to foreclose, they de¬ 
clined an opportunity to foreclose their trust before fore¬ 
closure of the first trust, they had ample notice of the sale, 
they were represented at the sale and watched the property 
sold to the first trust holder for the principal amount of the 
trust without making a bid to protect their own interests, 
they charged off the note on their books and never took any 
steps to enforce the liability of the Pattesons on the note, 
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and they never made any inquiry as to the subsequent sale 
or occupancy of the property until almost seven years after 
the sale, even though the Pattesons have occupied it con¬ 
tinuously as their home ever since 1929. 

Inasmuch as appellants have made no showing which 
would entitle them to the relief demanded, the judgment 
should be affirmed. 

Respectfully submitted: 

Arthur P. Drury 
John M. Lynham 
John E. Powell 
Laidler B. Mackall 
312 Colorado Building, 
Washington 5, D. C. 

Attorneys for Appellee The Prudential 
Insurance Company of America 
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IN THE 


United States Court o! Appeals 

for the District of Columbia Circuit. 

April Term 1948. 


No. 9828. 


JOSEPH J. MATHY and JOHN M. MATHY, Trading as 
The Mathy Company, Appellants 

v. 

NORVELL T. PATTESON and RUBY R. PATTESON, 
and Prudential Life Insurance Company of America, 
Appellees. i 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEES, NORVELL T. PATTESON 
AND RUBY R. PATTESON. 


COUNTER-STATEMENT OF THE CASE. 

This is an action as stated by the appellants to re-instate 
a purchase money second deed of trust given by the ap¬ 
pellees Patteson and to appoint a new trustee to foreclose 
the second trust on the ground that the foreclosure sale 
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under the first trust constituted collusion and fraud upon 
the rights of the appellants, plaintiffs below and holders 
of the second trust. Since the brief of the appellee, The 
Prudential Insurance Company of America, sets forth the 
facts substantially as found by the Court (App. 28), this 
appellee, to avoid duplication, adopts the Counter-state¬ 
ment of the Case as set forth in the brief filed on behalf 
of the Prudential. 

The lower Court held that the sale under the first deed 
of trust was in all respects regular and valid and that there 
was no fraud or collusion on the part of any of the defend¬ 
ants, and thereupon dismissed the complaint and gave 
judgment for the appellees, from which this appeal is 
taken. It appears that defendant, Norvell T. Patteson and 
his wife, became owners of Lot 56 in Square 3197 by deed 
recorded March 20, 1930 subject to a first deed of trust in 
the sum of $4500 payable to the Prudential Insurance 
Company of America three years after date and as a fur¬ 
ther consideration the Pattesons gave, at the time of pur¬ 
chase, a second deed of trust recorded March 20, 1930 in 
the sum of $3,000 payable in installments of $32.50. The 
owners of this trust, Wardman and Bones, transferred it 
to the appellants, Joseph J. Mathy and John M. Mathv, 
trading as the Mathy Company, who held and owned this 
second trust at the time of the institution of this suit. 

Both the first and the second trusts were in default, both 
in principal, interest and taxes, due on the property secured 
by said trust. Upon the failure of the appellees to meet 
these defaults, the property was advertised to be sold at 
public auction. Several days before the sale the appellee 
Norvell T. Patteson made inquiry of the agent of the Pru¬ 
dential as to what would be the position of Patteson and 
his wife following the sale, and was advised that in all 
probability, because of the depressed state of the real es¬ 
tate market, the defendant, the Prudential Life Insurance 
Company of America, would have to buy the property in 
and that if such was the case. thev. the Pattesons, would 
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i 


i 

be given the opportunity to re-purchase. The findings of 
fact also disclose that pursuant to the advertisement the 
property was regularly sold under the first deed of trust 
and bought in by the Prudential Company, who was the 
only bidder at said sale, for the sum of $4500. The Mathy 
Company, owner of the second trust, was represented at 
the sale by George R. Linkins, its secretary, who made no 
bid, but he said he had received notice from a representa¬ 
tive of the trust company that the Pattesons were not 
going to do anything and that the property was to be fore¬ 
closed; at which foreclosure sale Mr. Linkins admitted he 
w T as present when the property was bought in for the trust 
company. Following said sale Mr. Linkins testified that he 
told the Mathy Company, the owner of said second trust 
note to charge it off as a loss. (App. 35) Thereafter, the 
Prudential received an offer of purchase from Mrs. Alma 
Russell, mother of Mrs. Patteson, for the purchase of the 
property at $1500. Following said offer, the sale was con¬ 
summated by deed to Mrs. Russell recorded September 
20, 1934, who thereafter to-wit on July 17, 1935 deeded the 
sale to the appellees, who admit that they were the pur¬ 
chaser of said property through Mrs. Russell and that all 
payments were made and have continued to be made on 
account of said purchase by the Pattesons, who have con¬ 
tinually occupied the property from the time of its original 
purchase by them. (App. 30) 

ARGUMENT. 

The controlling error assigned by the appellants may be 
stated as follows, namely: 

That the Court below erred in not holding that the 
foreclosure sale under the first trust followed a fraud¬ 
ulent agreement or scheme between appellees Patte¬ 
son and the Insurance Company, holder of the first 
trust, whereby the said sale resulted in the depriva¬ 
tion of the appellants’ rights as holders of the second 
trust. 
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Appellant refers to an “understanding’ 7 and a “fraudu¬ 
lent scheme” participated in by the appellees, Pattesons, 
and the holder of the first trust, the Prudential Insurance 
Company, prior to the sale, which understanding and 
scheme, they say. is responsible for the injury com¬ 
plained of. 

This contention on the part of the appellants, has no sup¬ 
port whatever on the facts as found by the Court (App. 
29, par. 6): 

“Said property was advertised at foreclosure 
under the first trust and a few days before said sale 
the defendant, Norvell T. Patteson, made inquiry of 
the H. L. Rust Co. as to what would be the position of 
himself and wife following the pending sale, and was 
advised that, in all probability because of the depres¬ 
sed state of the real estate market, the defendant, The 
Prudential Life Insurance Company of America, 
would have to buy the property in, and that, if such 
was the case, they, the Pattesons, would be given the 
opportunity to re-purcliase.” 

The foregoing statement of facts is characterized under 
Conclusions of Law found by the Court (App. 31) as fol¬ 
lows: 

“1. There was no fraud or collusion on the part of 
any of the defendants either with respect to the fore¬ 
closure and sale under the first deed of trust or with 
respect to the subsequent sale of said property to 
Alma E. Russell, mother of the defendant Ruby R. 
Patteson. 

2. The foreclosure and sale of said property under 
the first deed of trust were pursuant to due notice and 
advertisement and were in all respects regular and 
valid. 

3. Plaintiffs have made no showing which "would en¬ 
title them to the relief demanded in their complaint.”. 

The Court in its memorandum opinion (App. 27) made 
further disposition of the matter as follows: 
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“I have read with care the memorandum brief submit¬ 
ted by the plaintiffs, and find no fraud or collusion.: 
There was no agreement here to deprive the plaintiffs 
of their rights, nor can any such be implied. What 
plaintiffs did here was simply to neglect to do, what 
the holders of the first trust did do with respect to 
theirs—and this with notice to the plaintiffs—namely, 
take the necessary steps to assert and protect them. 
Indeed as the Court observed in the case cited by the 
plaintiffs in their memorandum, 326 Pa. 385 at 389- 
390: “The plaintiff had ample opportunity to protect 
her lien at the sheriff’s sale. When she became the 
third mortgagee she knew T that her junior lien might 
be lost by inability to meet the demands of prior lien¬ 
holders . . .” It is not an unusual circumstances that 
a mortgagor-owner whose property has been sold at a 
sheriff’s sale—may subsequently reacquire it from his 
mortgagee who purchased it at the sale ...” Such 
a fact does not of itself taint the transaction with fraud 
and collusion as to junior liens discharged by the 
sale.” ; 

Indeed the cited case instead of buttressing the plain¬ 
tiffs’ claim, effectively disposes of it.” 

The difficulty of appellants in finding legal support for 
the facts found by the Court and the Conclusion of Law 
in its memorandum opinion becomes apparent in their ci¬ 
tation of the decision of the Court of Appeals of Thomp¬ 
son v. Lawson, 77 App. D. C. 31 held in part as follows: 

i 

“Normally, of course, foreclosure of a senior lien sub¬ 
ordinated all junior liens to the rights of subsequent 
purchasers. We agree with the District Court that in 
the absence of fraud or collusion, of which there is no 
sufficient averment here, this rule applies, despite the 
fact that a subsequent purchaser happens to be that 
former owner of the property -who, as mortgagor had 
created the junior liens.” 

It would seem therefore to be admitted by appellants that 
the Thompson case supra is decisive of the proposition in 
this jurisdiction because appellants go on to say “Numer- 
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ous decisions in courts of last resort held the contrary of 
the above case and seemed to us to be the safest and truest 
law”. 

In other words, the appellants are thus forced to say in 
effect that the Thompson case is the law of this jurisdic¬ 
tion but that decisions of other courts set forth “the safest 
and truest law”. 

The Court in its memorandum refers to only one of the 
cases cited by appellants in its behalf to-wit: Bowen v. 
A. R. Boyd Enterprises, 326 Pa. 385, 191 At. 137; where 
that Court said: 

“The foreclosure proceedings were * * * * institu¬ 
ted in good faith * • * The Court has found no evi¬ 
dence prior to the sheriff’s sale of any negotiations 
between the parties in interest whereby the first mort¬ 
gage was to be foreclosed for the purpose of discharg¬ 
ing the lien of complainant’s mortgage or whereby 
any assurances were given that respondent would be 
given the opportunity to re-purchase the property.” 

The citation from the Pa. case by the Court in its memo¬ 
randum was to the following effect: 

“The plaintiff had ample opportunity to protect her 
lien at the sheriff’s sale. When she became the third 
mortgagee she knew that her junior lien might be lost 
by inability to meet the demands of prior lien-hold 
ers ...” It is not an unusual circumstances that a 
mortgagor-owner whose property has been sold at a 
sheriff’s sale—may subsequently reacquire it from his 
mortgagee who purchased it at the sale . . .” Such 
a fact does not of itself taint the transaction with 
fraud and collusion as to junior liens discharged by 
the sale.” 

The appellants, on whose behalf Mr. Linking testified, 
seemed to have abandoned all thought of going further in 
the matter after the foreclosure as evidenced by Mr. 
Linkins testimony as follows: 
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“Q. What was your next connection with the mat¬ 
ter, following the foreclosure sale? 

A. Well, as I say, I told the Mathy Company to 
charge it off as a loss.” 

It would seem therefore that the appellants, through 
their representative, stood by and permitted the foreclo¬ 
sure sale to take place, regularly conducted as conceded, 
and failed to reduce their second trust to judgment or 
otherwise protect themselves, until market conditions some 
years following the foreclosure indicated a better market 
value for the property, and in excess of the depressed 
market existing at the time of the foreclosure. 

Some effort was made on the part of appellants to intro¬ 
duce testimony as to the financial status of Norvell T. Pat- 
teson (App. 37) but the trial court very properly excluded 
this testimony as having no tendency whatever to establish 
fraud or collusion, and the action of the court in excluding 
such evidence was clearly within his discretion. 

There would appear to be no need to discuss the ques¬ 
tion of laches in view of the finding of the court on the 
main issue of fraud. 

It is therefore respectfully submitted that the judgment 
of the court below be affirmed. 

Respectfully submitted, 

E. Hilton Jackson, 

John W. Jackson, 

Attorneys for the Appellees. 


